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Rule, but is apparently not acceptable as a reason for KFUO-FM to

deviate from an internal job requirement when necessary. Worse,

the HDO suggests that the exceptions that occasionally needed to

be made by KFUO-FM in its hiring not only invalidate the

authenticity of the job requirement, but that the Church is a

liar for mentioning the job criteria to the Commission. This is

a particularly strange position for the HDO to take when the HDO

itself complains that the Church did not mention the classical

music criteria until questions had been raised about KFUO's

hiring and EEO program. HDO, 9 FCC Rcd at 925.

205. The Commission cannot have it both ways. If the Church

had not mentioned the criteria when the issue was raised merely

because the criteria was not always followed, the Commission

would have accused it of lacking candor. However, because the

Church was candid and did submit the information, the Commission

has now accused the Church of misrepresentation because the

criteria was not followed 100% of the time. To argue that a job

requirement that can be waived under certain circumstances is not

a job requirement is akin to arguing that an FCC rule that can be

waived is not really a rule. The fallacy of such an argument is

apparent.

Conclusion

The record in this proceeding is clear. Neither the Church

nor any of KFUO's staff did, or intended to do, anything

violative of the Commission's Rules. If there were any

shortcomings in their EEO performance with regard to KFUO, it is
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not that they did anything wrong, but merely that they failed to

do between 1983 and 1990 everything the Commission is now

indicating that it wants a licensee to do with regard to an EEO

program. Moreover, to this day, the Commission has not

established separate EEO standards for religious stations that

comply with the constitutional protections for Freedom of

Religion and the congressional policy expressed in the 1972

amendment to the Civil Rights Act of 1964 as approved in Amos.

Fortunately, the Church is not left to rely on the First

Amendment, for even when treated as a non-religious station,

KFUO's EEO program compares favorably with EEO programs of other

licensees during the same time period that were found to

substantially comply with the EEO rule and therefore merit either

unconditional renewals or full-term renewals with reporting

conditions. The EEO nondiscrimination/affirmative action issue

should therefore be resolved in the Church's favor. As to the

other issue -- misrepresentation/lack of candor -- there is no

evidence to support an adverse finding on this issue and it too

should be resolved in favor of the Church. In summary, there is

no factual or legal basis for the Commission to take away the

radio station licenses of a church whose principals and employees

are so committed, honest, and decent and which, for some seventy

years, has had both an unblemished record of rule compliance and

a steadfast pioneering commitment to providing a strong and

unique program service to the public. Accordingly, the licenses
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of KFUO(AM) and KFUO-FM should be unconditionally renewed for

full remaining terms with, at most, reporting conditions. No

forfeiture should be assessed.
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